me to conclude, that it is altogether reasonable that what may
appear to one individual as an "obvious or easily discernible"
condition could very well depend on the subjective judgments and
observations of someone else. As a matter of fact, Mr. Garten
conceded during his rebuttal testimony that he strictly applied
the standard requirement that the panic bar be capable of deener-
gizing the machine by the .operator simply leaning his body against
It (Tr. 107-108).

In view of the foregoing findings and conclusions, I conclude
and find that MSHA has failed to establish by a preponderance of
ajiy credible evidence or testimony that the violation constituted
an unwarrantable failure by the contestant/respondent to comply
with the requirements of the cited safety standard.  Accordingly,
Inspector Garten's finding in this regard IS VACATED, and the sec-
tion 104(dd)(2) order IS MODIFIED to a section 104(a) citation.

Significant and Substantial

In support of its contention that the violation is "signifi-
cant and substantial" (S&S), MSHA asserts that the unrefuted testi-
mony of Inspector Garten established not only that there was a,
reasonable likelihood that the failure of the panic bar to deen-
ergize the shuttle car would lead to an accident, but that if an
accident did occur, it would reasonably be expected to result in
at least one and possibly two employees being permanently disabled
or fatally injured (Tr. 25). This was true, argues MSHA, because
a shuttle car like No. 19, which could freely roam in the mine for
up to 500 feet, could easily crash against a rib in the mine seri-
ously injuring the operator or crush anyone in its path if the
panic bar was inoperative (Tr. 25-26, 33). MSHA points to the
fact that neither Mr. Roberts nor Mr. Vanhorn questioned Inspector
Garten's statements as to the potential harm that can be caused by
an inoperative or malfunctioning panic bar.

Although Inspector Garten confirmed that coal was not being
produced at the time the violation was cited, and while he did not
specifically know when the car was last used, he did confirm that
the section was an active pillar section which does not remain
idle for very long, and that the shuttle car was used during a coal
production cycle.  He also confirmed that the car would be used on
a regular basis in the pillar section in areas which are heavily
worked or frequently traveled (Tr. 21-22), While the testimony of
the shuttle car operator himself would have been the best and most
direct evidence of any hazard concerned with the cited panic bar,
I still find the inspector's testimony to be credible, and West-
moreland has not rebutted it.

.1 believe it is reasonable to conclude that given the viola-
tion in this case, in the event of a collision caused by the in-
ability of the shuttle car operator to quickly deenergize the
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ar operator, has merit, and leads
